B. Courts-Martial; Crime of Risking
Transmission of HIV

There have been numerous cases in the military
charging a person infected with HIV with an offense
for having sexual relationships. The specific charges
range from conduct discrediting the military service
and disobeying an order, to aggravated assault and
reckless endangerment.

1. Conduct discrediting or prejudicial to good order and
discipline in the Armed Forces

Article 134 of the Uniform Code of Military Justice
prohibits conduct discrediting or prejudicial to good
order and discipline in the Armed Forces. In United
States v, Woods) a Navy hospital serviceman was
found guilty of an offense under this article, for
engaging in unprotected sexual intercourse knowing
that he was infected with HIV and having been coun-
seled regarding his sexual behavior. The Marine
Court of Military Review held that although there is
no requirement that the serviceman's conduct be
prohibited by order or regulation, the act or duty ne-
glected must be one a military person may legally and
properly be called upon to perform. The court did
not resolve whether consent would constitute a valid
defense to the charge, but did conclude that failure to
provide notice of HIV infection need not be alleged
as an element of the offense.

2. Willful disobedience of a superior commissioned
officer

Article 90 of the Uniform Code of Military Justice
prohibits the willful disobedience of a superior
commissioned officer. HIV-infected servicemen have
been charged under this article for disobeying a direct
order not to have sexual intercourse (e.g., United
States v, Sergeant and United States v. Roantes).

In United States v. Negron, the Army Court of Mili-
tary Review held that a serviceman violated article 90
by failing to inform his sexual partner, even though
he wore a condom.

"Safe sex" orders have been found to be a lawful
exercise of command authority because of the legiti-

mate health care concerns of the command (United
States v. Womack).

3. Military assault, aggravated assault, and reckless
endangerment: admissibility of HIV test results

In a number of cases, servicemen were charged
with the more serious offense of assault, aggravated
assault, or reckless endangerment (see, e.g., United
States v. Manning). A guilty plea to such a charge was
accepted by the Army Court of Military Review,
even though at the time it was thought that less than
50 percent of HIV-positive persons progressed to
AIDS (United States v. Stewart).

The key issue in these cases is whether the service-
man's HIV status is admissible in evidence. In United
States v. Crawford, a military judge found a person's
serologic status to be inadmissible under then existing
Secretary of the Navy instructions, which have since
been changed to allow admission. In United States v.
Grimes, the Navy-Marine Corps Court of Military
Review held that a serviceman's HIV status was
admissible to determine whether his bite was likely to
produce grievous bodily harm.

4. Making false official statements

The issue on appeal in the U.S. Army Court of
Military Review in United States v. Watson is whether
a serviceman's conviction for making false official
statements should stand, The HIV-positive serviceman
failed to inform a military medical officer about his
medical history.

C. Blood Transfusions From Military Sources

The cases in this section are similar to those already
discussed in the section on protection of the blood
supply, alleging negligence for failure to adequately
screen blood for HIV (e.g., Doe v. Cutter, Knight v.
United States, Phipps v. United States, and Valdiviez v.
United States), In the only decided case, the court re-
fused to issue a summary judgment against the United
States because at the time of the plaintiffs transfusion
there was no established test to detect HIV antibodies
(Valdiviez),
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